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portant characteristic of Arizona's tribal water settlements, offreservation leasing provisions for unused tribal water, allow the tribes
to generate income from unused water rights while allowing non-tribal
lessees to put this water towards a higher economic use - another innovative water planning and management tool.
Arizona Water Policy provides a comprehensive overview of Arizona's
history and experience developing and administering its water supply.
In addition to providing keen insight for other arid regions facing urban development and massive population growth, this book also provides water law practitioners with practical guidance regarding the various aspects of state, federal, and tribal law influencing water use and
policy in the state of Arizona today.
Cameron M. Banko
Kenneth M. Murchison, The Snail Darter Case - TVA versus the
Endangered Species Act, University Press of Kansas (2007); 234 pp;
$15.95, ISBN 978-070061505-6; soft cover.
Kenneth M. Murchison's The Snail Darter Case is part of the Landmark Law Cases & American Society series printed by the University
Press of Kansas. The book outlines in detail one of the seminal cases
in environmental law, TVA v. Hill, a case which pitted the powerful
interests of a federal agency against the tiny snail darter and environmental groups opposed to the completion of the massive Tellico Dam
in Tennessee.
In TVA v. Hill, the United States Supreme Court held that the text
of the Endangered Species Act ("ESA") prevented the Tennessee Valley Authority ("TVA") from taking any action which would jeopardize
the existence of an endangered species or destroy its critical habitat.
This included the completion of the Tellico Dam, a project that the
TVA began almost 10 years before Congress passed the ESA and had
already cost the TVA close to $100 million. Although legal analysts
often see the case as one of conflicts of techniques of interpretation,
the Supreme Court's decision in TIVA v. Hill was, Mr. Murchison argues, "merely one part of a long struggle; it did not begin or end the
fight over the Tellico Dam."
The book begins with a discussion of the historical development of
the TVA and its decision to construct the Tellico Dam. Much of Chapter One discusses the broad power of the TVA to justify water resource
projects and the dubious factors the TVA employed in determining
that construction of the Tellico Dam would have a positive benefit-cost
ratio.
Chapter Two outlines the development in the late 1960's and early
1970's of new environmental protections that permitted challenges to
development projects. First, there was an increase in judicial sensitivity
to environmental challenges to development projects. Second, Con-
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gress enacted two new federal statutes, the National Environmental
Policy Act ("NEPA") in 1970 and the ESA in 1973.
The dam opponents' initially brought suit under NEPA in 1971,
claiming that the TVA did not comply with the requirement to file an
environmental impact statement ("EIS"). This NEPA action is analyzed in Chapter Three. In an opinion by Judge Taylor in the Eastern
District of Tennessee, the opponents were granted an injunction which
prevented the TVA from completing the Tellico Dam until it completed an EIS. The TVA's arguments, first that NEPA did not apply
because the TVA began construction of the Tellico Dam before Congress enacted NEPA, and second that the TVA had put forward a draft
EIS, were not successful. The TVA first attempted to appeal the injunction, but the Sixth Circuit upheldJudge Taylor's order. When this
failed, the TVA completed its final EIS and then returned to Judge
Taylor in 1973 to request that he dissolve the injunction. Finding that
the TVA had complied with the requirements of an EIS under NEPA,
Judge Taylor dissolved the injunction, finding that the TVA's decision
to proceed with the project was not arbitrary.
Chapter Four tells the story of the discovery of the snail darter and
how a law student and professor, both at the University of Tennessee,
became convinced that completion of the Tellico Dam would violate
the ESA. Dr. David Eitner, the expert ichthyologist for the opponents
of the Tellico Dam in the NEPA litigation, discovered the snail darter
while preparing for his possible testimony. He called the fish he found
a snail darter because the snails in the fast moving shoals of the Little
Tennessee were its principal source of food. Dr. Eitner convinced the
Fish and Wildlife Service to list the snail darter as an endangered species and to designate the Little Tennessee as its critical habitat.
Once again, the opponents of the dam filed suit in the Eastern District of Tennessee, this time in a 1976 action claiming that completion
of the dam would violate the ESA. And, once again, the dam opponents found themselves before Judge Taylor requesting an injunction.
But this time, Judge Taylor did not find their argument convincing.
Instead, Justice Taylor found that violation of the ESA did not necessarily require an injunction in the case of the Tellico Dam. Instead,
because Congress authorized the completion of the Tellico Dam more
than seven years before it passed the ESA and continued to appropriate funds, the dam was so close to completion, and the TVA had made
every attempt to relocate the snail darter, Judge Taylor refused to issue
an injunction.
The plaintiffs appealedJustice Tayor's refusal to enjoin completion
of the dam to the Sixth Circuit. This time, the appellate court reversed
the district court's judgment, finding that the completion of the Tellico Dam would violate the ESA, and that the language of the ESA required the court to issue an injunction. Although the appellate court
was "sympathetic" to Judge Taylor's analysis of the equitable factors, it
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also found that the separation of powers doctrine prevented the court
from preempting congressional action in the name of equity or expediency.
Chapter Five discusses the battle before the Supreme Court. And
much of the chapter is devoted to detailing how the court completely
reversed its initial position. Mr. Murchison incorporates the papers of
the Supreme Court to reveal that four of the justices favored granting
the writ of certiorari while also issuing a summary reversal of the Sixth
Circuit without oral argument. However, unable to form a consensus,
the Supreme Court decided to hear oral arguments. The grant of certiorari created problems for the Carter administration, because two
agencies, the Department of Interior and TVA, had opposing views.
The attorney general decided to endorse the TVA position, but permitted the Department of Interior to attach a second brief to the filing.
Following oral arguments, Justice White and Chief Justice Burger reversed their positions, and Chief Justice Burger authored an opinion
that upheld the Sixth Circuits granting of an injunction. Mr. Murchison suggests that the decision by the Chief Justice was a tactical one,
which permitted the Chief Justice to draft a narrow opinion that focused on the ESA as an exceptional statute.
Ultimately, the TVA completed the Tellico Dam. Chapter Six outlines the political machinations that the TVA and Congress employed
to exempt the Tellico Dam from the ESA. First, Congress created the
Endangered Species Committee, which had the power to exempt a
federal agency from the ESA if it found that certain conditions applied.
But the Committee denied the Tellico Dam an exemption. Failing
this, Congress tried a second tact. It exempted the Tellico Dam from
the ESA in an appropriations bill in 1979. This was in spite of a House
rule against changing substantive law by appropriation act. The TVA
closed the dam in November of 1989 and the reservoir was filled to its
normal level approximately one month later.
In Chapter Seven, Mr. Murchison discusses the complicated legacy
left by the fifteen year dispute over the Tellico Dam. The snail darter
survived, ostensibly through the relocation efforts of the TVA. The
TVA was ultimately victorious, but cost the agency vast sums of money
and replaced its image as an agency guided by the rational power of
experts with one that relied on raw political power. And finally, Mr.
Murchison argues, the purported benefits that the TVA promised from
the Tellico Dam never did materialize.
In summary, The Snail Darter Case is a powerful and well-written
summary of a monumental case. While at times the amount of detail is
overwhelming, Mr. Murchison more than makes up for such slow parts
with a masterful weaving of politics and legal theory that examines the
possibilities and limitations of legal protection for the environment.
Patrick Greenleaf

